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I. Identity of Respondent and Decision Below 

The State of Washington, respondent, by and through its 

attorney, Andrew B. Van Winkle, Deputy Prosecutor for Chelan 

County, asks this Court to deny review of the opinion of the Court of 

Appeals in State v. Shoemaker, No. 35483-1-III, (Unpublished) 

( filed January 8, 2019). 

II. Counter-Statement of Issues Presented for Review 

1. Has Ms. Shoemaker met her burden of showing that this case 

is not moot? 

2. Did Ms. Shoemaker or her lawyer contest any facts during 

sentencing, which would have required the sentencing court 

to conduct an evidentiary hearing pursuant to RCW 

9 .94A.530(2)? 

III. Statement of the Case 

Ms. Debra Shoemaker pleaded guilty to burglary in the 

second degree and theft in the third degree. CP 37-46. The plea was 

based on a burglary the she and a co-def end ant committed against an 

86 year old gentleman. CP 1-2; RP 9. 
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At sentencing, the State and the defendant both recommended 

a residential drug offender sentencing alternative (residential 

DOSA), based in part on Ms. Shoemaker's mental health history and 

the shared view that she was less culpable than her co-defendant. 

RP5-6, 18-19. 

However, the victim's family recommended a pnson 

sentence. RP 15. In the end, the superior court imposed 22 months 

in prison, which was the high end of the standard range. CP 71. 

During sentencing, Steve Myers, an attorney and family 

friend of the victim, addressed the court to provide the victim impact 

statement. RP 6-15, 22-24. Mr. Myers was intimately involved with 

the case throughout its 18-month saga. RP 7. 

As stated by the Court, some of those facts he presented were 

not in the police reports acknowledged by the defendant. RP 28-29. 

However, he only provided facts within his personal knowledge 

from investigating this case with the victim's Washington lawyer, 

Tyler Hotchkiss, including from interviews he personally conducted 

with the defendant. RP 10-11. 
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The court did not swear Mr. Myers in as a witness, nor did 

any party ask to have him sworn in or to examine/cross-examine 

him. On appeal, the only real questions were whether the court was 

required-on its own initiative-to have sworn him in and 

conducted an evidentiary hearing pursuant to RCW 9.94A.530(2) 

and/or whether her lawyer committed ineffective assistance for 

failing to request an evidentiary hearing. Majority slip op. at 1. 

Ultimately, the Court of Appeals affirmed because "[a]t no 

point when Mr. Myers was recounting this information did Ms. 

Shoemaker object or contend that some different evidentiary hearing 

was required." Majority slip op. at 7. Judge Fearing dissented on 

the grounds that Ms. Shoemaker and her attorney did dispute some 

of the facts presented by Mr. Myers, thus triggering the court's duty 

under RCW 9.94A.530(2). Dissenting slip op. at 10. Thus, the sole 

issue in front of this Court is a factual one-did the majority 

correctly read the report of proceedings or did the dissent correctly 

read the report of proceedings? 
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IV. Argument 

Ms. Shoemaker seeks review of her sentencing (specifically 

denial of a DOSA sentence) under RAP 13.4(b)(3), and (4). Under 

RAP 13 .4(b )(3) she argues that she was denied adequate due process 

at her sentencing hearing and thus this case presents a significant 

constitutional question. Under RAP 13 .4(b )( 4) she argues there is an 

issue of substantial public interest concerning how facts are decided 

at sentencing. The State addresses each of these grounds in the order 

presented after first explaining why this case is moot. 

A. This Court should decline to accept review because the 

case is moot. 

"An issue is moot if it is not possible for this court to provide 

effective relief. Mootness is a jurisdictional concern and may be 

raised at any time. When an appeal is moot, it should be dismissed." 

State v. Deskins, 180 Wn.2d 68, 80,322 P.3d 780 (2014). 

In the present case, Ms. Shoemaker and the State both 

requested she receive a residential DOSA. RP 5-6, 18-19. Instead, 

the court sided with the victims and imposed 22 months in prison. 

RP 3 5. On appeal, Ms. Shoemaker's sole request for relief was 

resentencing in front of another judge so she could make another 
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DOSA request. App. Br. at 33. Due to the passage of time, this 

Court can no longer provide that requested relief. 

Ms. Shoemaker was sentenced on July 17, 2017. CP 67. She 

was sentenced to 22 months in prison. CP 71. This would give a 

maximum potential release date of May 17, 2019. But, under RCW 

9.94A.729(3)(e), Ms. Shoemaker was eligible to receive up to a third 

of that time off in earned early release credit. As evidenced by the 

attached notice of infraction pertaining to Ms. Shoemaker, it is clear 

that she was long-ago released from prison with credit for that full 

22 months. See Apx. A. Because Ms. Shoemaker has already 

served her entire sentence, this Court cannot provide her with 

effective relief. 

In fact, resentencing Ms. Shoemaker to a DOSA at this point 

would only be to her detriment. That is because a residential DOSA 

for Ms. Shoemaker would require 2 years of supervision, meaning 

she would have to serve an additional 2 months of confinement 1 in 

the form of community custody. RCW 9.94A.664(1). Furthermore, 

a person is only allowed two DOSA sentences within a ten year 

1 the balance of 24 months less 22 months already served 
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period. RCW 9.94A.660(1)(g). Using a DOSA sentence when a 

person has already completed their standard range of confinement is, 

strategically, a waste of a sentencing alternative in the event Ms. 

Shoemaker commits additional felonies within the next ten years. 

B. The Court of Appeals's decision does not merit review 

under RAP 13.4(b)(3) because the dispute in this case is 

factual, not constitutional. 

Ms. Shoemaker seeks review of her sentence under the guise 

that it presents a significant question of law under either the State or 

Federal Constitutions. This argument for review fails because RAP 

l 3.4(b )(3) is limited to questions requiring interpretation of specific 

constitutional provisions or application of specific constitutional 

provisions to facts or other laws. E.g. State v. Halstien, 122 Wn.2d 

109, 115, 857 P.2d 270 (1993) (granting review under RAP 

13 .4(b )(3) to address constitutional vagueness and overbreadth 

challenges); Spokane v. Douglass, 115 Wn.2d 171, 176, 795 P.2d 

693 ( 1990) (granting review to address constitutional validity of 

municipal ordinance). 

In this case, the only true dispute is whether Ms. Shoemaker 

contested any facts, which would have triggered the sentencing 
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court's duty to conduct an evidentiary hearing under RCW 

9.94A.530. Although Ms. Shoemaker made an argument in her 

Appellant's Brief under the heading of "due process," the true thrust 

of the argument under that section was the claimed statutory 

violation. App. Br. at 21-23. 

C. The Court of Appeals's decision does not merit review 

under RAP 13.4(b)(4) because the fact-specific nature of 

this case is not a matter of substantial public interest. 

Ms. Shoemaker's other reason for review is that this case 

"involves an issue of substantial public interest that should be 

determined by the Supreme Court." RAP 13 .4(b )( 4 ). She argues 

that this case presents an issue of substantial public interest because 

'"To uphold procedurally defective sentencing hearings would send 

the wrong message to trial courts, criminal defendants, and the 

public."' Pet. For Rev'w at 9-10 (quoting State v. Ford, 137 Wn.2d 

4 72, 973 P .2d 452 ( 1999)). But, whether or not the sentence was 

"procedurally defective" turns on whether or not Judge Fearing was 

right in his dissent where he found that Ms. Shoemaker disputed 

facts (thus triggering the requirement for an evidentiary hearing). 

See Pet. for Rev'w at 8. Whether or not Ms. Shoemaker did in fact 
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dispute facts is not a matter of substantial publ ic interest because all 

parties agree that if she did, then the sentencing court had a duty to 

conduct an evidentiary hearing under RCW 9.94A.530(2). Because 

the parties agree on the law, further resolution of this factua l quibble 

w ill not have an impact on any future cases. 

V. Conclusion 

Based on the foregoing arguments and authorities, the State 

respectfu lly requests this Court deny review of the issues raised by 

Ms. Shoemaker. 

DATED this26f.t day of February, 20 19. 

Respectfully submitted, 

Douglas J. Shae 
Chelan County Prosecuting Attorney 

;::~~ 
By: Andrew B. Van W inkle, WSBA #452 19 

Deputy Prosecuting Attorney 
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